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96 SCt 1768 (1976) 


Ch 905 


Maness v Meyers 

95 SCt 584 (1975) 
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32 Wis, 2d 642 (1966) 


Doe v US 

108 SCt 2341 (1988) 
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2014 WI 124 
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St ex rel Rizzo v Cty Ct 
32 Wis. 2d 642 (1966) 


Braswell v US 

108 SCt 2284 (1988) 
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108 SCt 2341 (1988) 


Fisher v US 
96 SCt 1569 (1976) 


Stv Hall 
65 Wis. 2d 18, 28 (1974) 


St v Hall te 
65 Wie. 23 18, 28 (1974) 
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2) Does not prohibit compelling witness to provide. < E 

physical evidence that does not have a testimonial R N 

aspect Bi 

> 3 

a 

3) Does not bar testimony about criminal acts barred by Si 
statute of limitation | 

ed 


a 


4) Does not protect books and records of “collective 
entities” like partnerships, corporations, and banks 


f 


a. Accused can be compelled to sign nonspecific : 
consent for release of documents without violating 
5th Amendment privilege against self-incrimination 


e Signing not testimonial in nature, so long as 
form does not acknowledge existence or 
oyeraccount aa 


EE E aA ees | sr 


accused's contro 


5) Does not prote ta 


6) Privilege must 


answer guestior 


972.08(1) 


Hebel v St 

60 Wis. 2d 825, 330 
(1978) 

Shelley v St 

89 Wis. 2d 268, 277 
(Ct. App. 1979) 


St ex rel Newspapers Inc 
v Cir Ct 
65 Wis. 2d 66 (1974) 


St ex rel Newspapers Inc 
v Cir Gt 
65 Wis. 2d 66 (1974) 


972.08(1) 
US v Mandujano 
96 SCt 1768 (1976) 


972.08(1) 


972.08(2) 


972.08(2) 
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F. Compelling testimony/grant of immunity 


onetheless be 


ME by order 


1) If witness takes 5th Amendment, : 
nce 
compelled to testify or produce such evide 
of Ct on motion of DA 


‘ i ithout 
a. Ct has no discretion to grant immunity Wi 
motion by DA 


i þe 
2) Order granting or denying motion to compel must 


made in open Ct 


uestions witness to 
ot be recited in 


a. Details of DA’s motion (such as q 
be compelled to answer) should n 


open Ct 


tion to compel 
named witness and í 


an y forfeiture or 


am 


968.45(1) 


St v Hall 


65 Wis. 2d 18 (1974) 


976.02(3) 


Black's Law Dictionary 
891 (10th ed 2014) 


St ex rel Welch v 
Waukesha Cty Ct 
52 Wis. 2d 221 (1971) 


968.06 
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G. Right to Counsel 


1) Witness may retain, confer with, and receive legal 
advice and assistance of counsel | 


2) Not entitled to presence of Atty while giving testimony | ; 
before Grand Jury | 


3) Witness may confer with Atty outside Grand Jury room | 
before deciding whether to answer questions that may 
tend to be self-incriminating 


ted to Wis to testify from 
arty to the Uniform Act for 
Criminal Actions 


H. Witness may be extradi 
another state that isap 
Extradition of Witnesses in 


7. Indictment 


A. Indictment is formal accusation 0! 
presented to a Ct for prosecu 
person 3 


1) In writing 
2) Found by Grand Jury 


3) Presented to Ct in w h C 
B. Indictment pro 
presented excites in jury's) 
consideration, honest, reason: 
accused committed offens 


C, Indictment mu 


D, Upon indictay 


H 


1) All proceedings thereafter same Ber personas 
under § 968.02 as normally done | 
g a felony may pe filed until 


971.02(1) 
E. No indictment chargin 
elim 


noncorporate Def has had pr 


1) Def may waive prelim in writing or 10 open Ct 


JOHN DOE PROCEEDINGS 


NOTE: 2015 Wis. Act 64, effective 10/25/15, made a 
ing John Doe 


variety of changes to the statutes govern 

proceedings, including the following: prohibits John 

Doe proceedings for certain criminal violations and 

generally limits the scope of proceedings; prohibits 

reserve Judges fro ing John Doe proceedings; 
| erecy order; 

ths; and 

ding must be 


968.26(1b)(a) o 4 
= 52 (1989) -ommitted and 

‘St ex rel Stevens v Cir Ct E by 

141 Wis. 2d 239 (1987) 4 


Wis JI-Cr SM-12 


968.26(1b)(b) 


St v Washington 
83 Wis. 2d 808 (1978) 
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968.26 


Wis JI-Cr SM-12 
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v Cir Ct 
214 Wis. 2d 605 (1997) 


St ex rel Kowaleski 
v Dist Ct 
254 Wis. 363 (1949) 


968.26(5) 


St ex rel Reimann 
v Cir Ci 
214 Wis. 2d 605 (1997) 


Naseer v Miller 

(In re John Doe Petition) 
2010 WI App 142, 1 13 
329 Wis. 2d 724 


St ex rel Unnamed 
Persons v St (In re John 
Doe Proceeding) 

2003 WI 30, 1 30 

260 Wis. 2d 653 


968.26(1m) 


E. 


Initiated by any person, sworn or unsworn, who 
complains to J udge that person has reason to 


believe crime committed within Judge’s jurisdiction 


1) Complainant need not know who committed crime 


2) Complaint need not establish probable cause but must 
establish that the complainant has “reason to believe” 


crime committed 


“John Doe” be used, and 


Not necessary that name 
in subpoenas 


actual person’s name may be used 


1) Named person has no right to attend proceedings or 
inspect DA’s transcript 


Proceeding to last no more than six months, but 


may be extended 


2. Role of Judge in John Doe Proceedings 


A. 


Initial role of Judge to determine whether 
complainant has “reason to believe” crime was 


committed 


1) Objective test 


2) Allegation must be supported by objective, factual 
assertions, not mere opinions or conclusions 


3) Analysis must be limited to four corners of the 
complaint. Ct cannot take extraneous matters into 


account until later in the process 


4) Denial of petition subject to review under § 809.51 
supervisory writ procedures 


If petition is filed by DA, Judge shall convene a 
John Doe proceeding 
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St v Washington 
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83 Wis. 2d 808, 823 n.10 
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St v Brady 

130 Wis. 2d 443 (1986) 
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reconsideration denied 
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2019 WI 63, J 35 
387 Wis. 2d 233 
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E. Affirmative duty to examine complainant and those 
: witnesses that the Judge determines to be necessary 
and appropriate to ascertain whether a crime was 


committed and by whom 


1) Although usual for DA to initiate and conduct 
proceedings, § 968.26 does not require it, nor does it set 
forth DA’s duties with regard to the conduct of the 


hearing 


2) Exclusive power to subpoena any witness or document 
requested by DA or deemed necessary 


a. Authority of John Doe Judge to issue material 
witness warrant under § 969.01(3) questionable 


since John Doe not necessarily a “felony criminal 
proceeding” as required 


b. Subpoena for documents must be based on probable 
cause 
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St v Cummings 
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6) Attys and witnesses should be told on record at 
beginning, close, or adjournment of testimony not to 
discuss proceedings or testimony with anyone 


a. Should be advised that violation of secrecy order 
will subject person to contempt penalties 


St ex rel b. John Doe Judge has no authority to require counsel 

Indiv Subpoenaed at. for a witness to take an oath of secrecy when 

Sen kies Ee proceedings are already subject to secrecy oath 

281 Wis. 9d 481 
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H. Compelling testimony 
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65 Wis. 2d 66 (1974) 


Neg Be Details of DA’s m ; 


972.08(2) 3) Upon witness’s contin: 
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(Ct. App. 1982) 


St v Washington 
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C. Warrant issued for arrest of accused k 


D. Findings of Ct should be made on record 


4. John Doe Problems 


A. John Doe investigation limited to subject matter of 
complaint on which proceedings commenced, and 
thus relevancy issues arise 


1) Test is that information sought must be connected with è 
the suspected criminal activity in some manner 


2) John Doe proceeding not to be used as discovery tool to 
aid prosecution after complaint issued 


a. Writ of prohibition may issue to prevent John Doe 
proceeding from exceeding lawful scope 
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INQUESTS 


1. Purpose and Venue 


A. To inquire how a person died 


So Os rise B. Called when DA has reason to believe a death was 
> haan urkierewicz caused under circumstances indicating 
42 Wis. 2d 368 (1969) 


1) A type of homicide 
2) Criminal negligence 
3) Suicide 


C. May be in any Cty where a trial may be held if 


criminal charges 


979.04(1), (2) A. DA N 
Mohrhusen v McCann 

62 Wis. 2d 509 (1974) 

St ex rel Kurkierewicz 

v Cannon 

49 Wis. 2d 368 (1969) 


B. Circuit Ct 


C. Request of coroner or medical examine 
DA N 


979.05(1) 


979.04(1) 
Mohrhusen v McCann 


62 Wis. 24 509 (1974) d H 


therwise 


less © - 
al examiner 


979.05(2) C. Conducted in front of a jury u medic 


requested by DA or coroner or 


D. Jury shall consist of six (6) jurors 


er as set 
E. Jurors should be summoned in same mann 
out in §§ 756.04, 756.05 


e Uy ions 
979.05(5) F. Ct may give appropriate preliminary instructi 


. H e 
G. DA may make statements to jurors at oe tim: 
during the proceedings on evidentiary 


procedural matters 


i r 
PERS H. Court may order proceeding to be secret on Own O 


St ex rel Schulter 
v. x at DA’s request 
39 Wis. 2d 342 (1968) 


979.08(2) I. Burden of Proof 


979.05(7) 


979.06(1) 


979.06(2) 


979.06(8) 


979.06(5) 


979.06(6) 
814.67 


979.07(1)(a) 


979.07(2) 


979.07(1)(b) 


F. Jurors to be compensated as under § 756.25 
5. Inquest Witnesses 


A, To be subpoenaed by Ct at request of DA or coroner 
or medical examiner 


1) May include the calling of expert witnesses 
B. Witnesses may have counsel present, however 


1) They cannot conduct own questioning 


2) They cannot argue to Ct or jury 


C. Witnesses shall be sworn by oath set out in 
§ 979.06(4) 


D. Testimony must be reduced to writing or recorded 


E. Inquest witnesses to be reimbursed as any other 
witnesses 


6. Compelled Testimony 


A. Witnesses may assert the privilege against self- 
incrimination with the following results 


1) DA may grant immunity 
2) Testimony may be compelled 


3) If witness refuses, may be subject to contempt under 
Ch 785 


B. Any immunity is subject to § 972.085 restrictions 


C, See Ch 26, this volume, for discussion of immunity 
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979.08(1) 


979.08(1) 


979.08(3) 


979.08(8)(a), b) 


979.08(2), (4) 


TA OF 


ed and submitted by DA 


A. Prepar 
è d by Ct 
B. The final instructions shall be compile 
; ffenses 

C. Instructions shall include those ee mig 

for which the Ct believes 4 reasona 

return a verdict 
D. Written instructions to be sent in with the jury 

during deliberations 

8. Verdict 
either of 


A. Verdict form must allow consideration of 


following 


1) Death caused by criminal means 


a. Specific crime(s), and 1 
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SEXUALLY VIOLENT PERSON COMMITMENT 


1. General Provisions 
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A. Nature and Purpose 


Pa 
St v Carpenter 1) A civil commitment procedure primarily intended to 2 
Ed on 2d 252 (1996) provide treatment to offenders and protect public from d 
197 Wis. 2d 279 (1995) dangerous sex offenders who meet the commitment 2 

criteria 

St v Rachel 2) Rules of Civil Procedure apply | 
224 Wis. 2d 571 
(Ct. App. 1999) 


St Burgess 3) Lack of confidentiality is not viol ation of equal > 4 
2003 WI 71, J 34 tection Ed , ie. 
262 Wis. 2d 354 pro Oa ; 


Soild B. Definitions 


980.01(1m) 


St v Laxton 
2002 WI 82 
254 Wis. 2d 185 


980.01(6)(a) 

St v Irish 

210 Wis. 24 107 
(Ct. App. 1997) 


980.01(6)(am) 


980.01(6)(b) 


980.01(6)(bm) 


980.01(6)(c) 


980.01(5) 


Len 
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ore acts Y 


from mental disorder u 
`n one or ™ 


person will engage 1 9 
violence 


“Likely” means more likely than not 


hed by nexus 


lis establis 
gerousness 


e Proof of lack of contro 
der and dan 


between mental disor 
ny of the following 


4) “Sexually violent offense” means a 


Any crime specified in §§ 940.225(1), (2), or (3), 
948.06, 948.07, or 948.085 


a. 
948.09(1) or (2), 948.025, 


was a crime 


2, 1994, 
le to any crime 


b. An offense that before June 
omparab 


under Wis law, and that is ¢ 
specified in para. a. above 


Any crime specified in §§ 940.01, 940.02, 940.03, 
06, 94 5), OF (6), 940.195(4) 


QAI 


Stv A ce ` ) 

Say EED ai 6) “Mental disorder” means a congenital or acquired 

(Ct. App. 1998) condition affecting the emotional or volitional capacity 
that predisposes a person to engage in acts of sexual 


violence 
22 
980.01(9) i 2% 
: 7) “Substantially probable” means “much more likely than PEL 
not” 1 
St ex rel Pharm v Bart 
2007 WI 13. 770-80 ow C. Jurisdiction 
298 Wis. 2d 702 
DOAN d ei 1) Enrolled tribal member committing offenses on 
262 Wis. 2d 354 reservation subject to proceedings 
2) Interstate Agreement on Detainers (LAD) and 
extradition waivers do not prevent Wis from 
commencing Ch 980 commitment proceeding 
3) Person convicted of sexually violent offense and 
incarcerated in W bject to th ate’s broad © 
scope to p: 
EG 2. Procedure 
A. Petition- 
980-021) 1) Who may fil 
St v Bell 
2006 WI App 30, { 17 
289 Wis. 2d 275 
St v Byers 
2003 WI 86, { 43 


263 Wis. 2d 113 


icti den. 
e DA of Cty of conviction: Me 
adjudication, or 971.17 findin 


e DA of Cty where dis 
or be placed upon discharge 
in custody 


980.02(1)(b)3. e DA of Cty in which the person is 


n is released or 


Saks a 2) Petition must be filed before perso 
St V n re 5 
Commitment of Stanley) discharged 
2014 WI App 89, § 23 
356 Wis. 2d 268 
Gilbert ” nded 
ne A an 8) Petition may be filed after persons parole or exte 
Si? Wis. AY a supervision is revoked 
4) Petition shall allege 
a. Person satisfies any of the following 
St v Zanelli 
212 Wis. 2d 358 
(Ct. App. 1997) 
St v Zanelli 
212 Wis. 2d 358 


(Ct. App. 199) e 


St v Wolfe 


2001 WI App 136 7) Need not be served on subject before initial appearance 
246 Wis. 24 233 


980.02(4) B. Venue 
FE 
1) Petition may be filed in Circuit Ct of 2 S 
a. Cty of original conviction, delinquency adjudication, g 
or commitment order 2 
3 
i 
980.02(5) e DOJ may always file petition in Circuit Ct of 

Dane Cty - 

; ; i 

b. Cty ofintended placement or residence ; 
c. Cty where in custody, imprisoned, or currently m 
placed x 
a 
| 

980.02(6) 


NOTE: Juv Ct does not aaye juridiction o over a EE or 
filed under $ 980. 02 alleging 


980.034 
3) Within 20 days after probable cause ® b 
may seek change of venue for trial. Time may 
extended for cause 


orted by a 
must be BUPP y file 


a. Motion for change vy 
dice; petitioner ma 


showing nature of preju 
counter-affidavit 


b. Only one change allowed 


or select jury from 


c. Ct may order change of location 
second Cty 


C. Ct’s duty upon filing of petition 


980.041) ; 
1) Review to determine whether immediate detention 


order needed 


a. Issue detention order if probable cause to believe 
person eligible to be committed as an SVP 


b. ectional facility or 
] HOLE í ti tior of status at 


980.04(2)(a), (b)1., 2. 


980.03(1) 


980.03(1) 


St v Spaeth (In re 
Commitment of Spaeth) 
2014 WI 71, T 15 

355 Wis. 2d 761 


St v Luttrell 
2008 WI App 93 
312 Wis. 2d 695 


St v Brown 
215 Wis. 2d 716 , 727 
(Ct. App. 1997) 


St v Matthews 
2021 WI 42, TY 20, 24 
397 Wis. 2d 1 


980.03(2)(a) 


980.03(2)(b) 


St v Mark 
2006 WI 78, 12 
292 Wis. 2d 1 


St v Harrell 
2008 WI App 37 
308 Wis. 2d 166 


b. Other parties may be designated by Ct to receive 
notice 


4) If the requirements of § 980.02 are satisfied at the 
filing of the petition, petition is not invalidated if the 
predicate conviction is reversed 
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rs 


sual 
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pa ves 


D. Defs Rights—Not necessarily same rights as those 
afforded criminal Def 


1) Sec. 971.14 competency examination is not available to 
person subject to Ch 980 


2) Substitution: governed by civil substitution rules, A 
§ 801.58(1) 


Request is timely if filed before Ct hearing a 
preliminary contested matter, which is a substantive 3 
issue going to the ultimate merits of the case; not =$ 
procedural 


3) Counsel: Ct shall refer person to SPD, gho shall 
appoint counsel regardle i 


4) 


St v Lombard 
2004 WI 95 
273 Wis. 2d 538 


St v Kienitz 

221 Wis. 2d 275 

(Ct. App. 1998), affd, 
227 Wis. 2d 428 (1999) 


980.088(2)(a) 
908.03(2)(c) 


980.03(8) 


980.03(3) 
980.03(2)(d) 


980.03 1(8), (4) 


980.08(3), (4) 
Stu Thiel 
2004 WI App 225 
277 Wis. 2d 698 


980.04(2) 


980.04(2)(a), (b)1. 


980.04(2)(a), (b)1. 


de at 
ments made 
may ueo not expose subject to 
a 


oo 


d. For example, State 
pre-petition interview n 
future criminal prosecution 

‘ rt 

o be examined by expe 


e. Includes refusal t p 
psychiatrists or psychologists 


j terviewed 
€ State can comment on refusal to be 10 


. ‘ S 
5) Present and cross-examine witnesse 


ct of the petition, 


subje 
ora t may order Jury 


6) Jury may be requested by 
tioner. C 


the person’s Atty, or the peti 
trial on own motion 


7) Unanimous verdict 


8) All hearings reported by Ct reporter 


sst > subject for 


o nt Def cannot 


980.04(2), (3) 


980.04(3) 


980.04(2)(b)2. 


c. Ifperson named in petition is in custody under a 
sentence, dispositional order, or commitment, and if 
probable cause hearing will be held after the date 
the person is scheduled to be released or 


discharged, then: 


e Probable cause hearing shall be held no later 
than 10 days after the scheduled release or 


discharge date 


i 


e Unless time extended by Ct for good cause 
shown on its own motion, motion of any party, or 


stipulation of parties 


2) Determine whether probable cause exists that person is 
sexually violent 


a. If probable cause found 


appropr 
evaluat: 


b. If no prob: 


Y 
de 


: 3) Hearing may b 


- audiovisual me: 
contrary is show 


a, Ct reporter must b 


4) Motions 


h 
r probable ar petency of the 


urisdiction oF co 
shall be filed un er 


980.038(1)(a) 
a. Within 30 days afte 
motion challenging j ; 
Ct or timeliness of the petition 


§ 980.02 


tition filed 


b. Failure to file waives challenges to pe 


under § 980.02 


980. 

Eg) c. Ct may exercise personal jurisdiction over person 
named in $ 980.02 petition, although person not 
EE under d BOT Li) GE) was verified petition 
or order for detention and person. has not had 
probable cause hearing 


ry; Ch 804 does 


F. Discovery: § 980.036 governs discove 
not apply 


disclose to person 
to inspect and 
n prosecuting 


es es to 
) be used at trial 


g. Results of scientific, physical, mental, psychological 
testing that prosecuting Atty intends to use at trial 
or proceeding and raw data used in testing 


St v Jendusa off ; i í ? $ 

ncluding Wisconsin-specific a m 
2021 WI 24, 11 30-31, 36 Ang g p risk assessment 
396 Wis. 2d 34 ava 


h. Any physical or documentary evidence to be offered 
at trial or proceeding 


i. Exculpatory evidence 


2) Upon demand, subject must disclose to the prosecuting 
Atty and permit inspection, copying, and 
photographing of the following in subject’s or subject 
Atty’s possession, custody, or control: 


a. List of witnesses to be called at trial or proceeding, 
and witnesses’ addresses; disclosure does not apply 
to rebuttal or impeachment witnesses 


farina’ 


sUALLYN 
vluidid 11NaV 


‘ to 
i subject VO. 
c. In addition, Ct may AE nee or of untimely 
§ 980.036(4), of failure to 
disclosure 


5) Miscellaneous 


j ss 
ure to call a disclosed witne 


i item or raw ; 
sient b. Ct may order the production of T wal or proceeding 
data intended to be introduced ght te fe 
for testing or analysis subject to 


980.036(4) a. No comment on fail 


conditions 

Ee c. Ct may issue a protective order 

os d. Ct may inspect documents, in camera, to mask or 
delete irrelevant matter 

en ed e. Parties have a continuing duty to disclose 


sees G. Trial 


of probable cause 


St v Zanelli 
212 Wis. 2d 358 
(Ct. App. 1997) 


St v Franklin 
2004 WI 38, 11 14-16 
270 Wis. 2d 271 

St v Kaminski 

2009 WI App 175, 19 10- 
12, 322 Wis, 2d 653 


4) Jury trial, if requested, within 10 days after probable 
cause hearing or upon Ct’s own motion; otherwise, trial 


to Ct 


a. If one party withdraws request for jury trial, two 
persons who did not make request must consent 
(the subject of the petition, subject/s counsel, DA, or 


eer Ts) 


DOJ) 
sep VEG), b) b. Civil rules apply, but four peremptory strikes 
St ae rather than three 
2002 WI App 195 
257 Wis. 2d 467 
sateen Conan as") c. At any time before verdict, parties may, with Ct 
approval, stipulate that jury be less than 12 
5) Burden of proof on petitioner 
Z TADO) a. Must prove beyond reasonable doubt that subject is 
SVP 
St v Laxton 
2002 WI 82 
254 Wis. 2d 185 
St v Bush 
2005 WI 103 


283 Wis, 2d 90 


Ee ed 


St v Budd 
2007 WI App 245, 1 18 
306 Wis. 2d 167 


980.031(5) 


St v Madison 

2004 WI App 46 

271 Wis. 2d 218 

Stu Pletz (In re 
Commitment of Pletz) 
2000 WI App 221 

289 Wis. 2d 49 


980.06 
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980.065(1m) 


f Evidence of general screening 
of Ch 980 proceedings 18 
specific respondent 18 S 

; rmitted upon 

6) Telephonic and audiovisual testimony o 
showing of good cause under § BOU. 


‘act to sequestration, 
7) Professional witnesses are not oe t a written repo 


and may not testify unless they su Yde 
to both parties at least 10 days before procee 


only that jury find person has 
t agree on which 
discretion whether 


erdict 


H. Unanimity requires 
mental disorder. Jury need no 
mental disorder. It is Trial Ct’s 
to submit a general or special v 


I. Commitment 


St v Anthony DB 
2000 WI 94 
237 Wis. 2d 1 


980.063 


980.07(1)48) 


St v Jones > 
2013 WI App 151, 16 
352 Wis. 2d 87 


. - 980.0714), OE x, 


Seok es 


4) Order for involuntary medication must follow 
provisions of Ch 51 


a. Order for involuntary medication expires unless it 
receives the appropriate periodic review 


J. Postcommitment requirements 


1) Must provide a biological specimen to state laboratories 
for DNA analysis 


2) Reexamination must be conducted within 12 months 
after date of initial commitment and again thereafter 
at least once each 12 months to determine whether Ct 
should consider supervised release or discharge 


a. Person has right to retain qualified expert to 


EE 


A. Time frame 

i ‘ . 1 care may 
j institutiona 

mmitted to Me ines 


Ce 1) Any person co 
tting Ct to mo 


petition commi 
ommitment 


a. Itis at least 12 months after initial € 


980.08(1) 
St v William 
2001 WI App 263 order, or 
249 Wis. 2d 1 
‘ t 
b. Itis at least 12 months since the most mo d 
release petition was denied, or ne ms 
release was denied under $ 980.09 ), O 
c. Itis atleast 12 months after most recent order for 
supervised release was revoked 
“a NOTE: The director of the facility where the person 1s 
placed may file a petition at any time. 
yy petition, Ct must 
Cty expense to 
lays after 
good cause by Ct 
l 1S before petition 
St may appoint that 
Cone f i yt o commitment 
Ai - 
2013 WI App 148, ! y 1, 2011 
352 Wis. 2d 145 os 
affd, 2015 WI 3 | 
360 Wis. 2d 193 
e appropri; 
d be deta: 
Stv Thid 
2004 WI App 225 


277 Wis. 2d 698 


980.08(4)(a) 3) Ct, without jury, must hear petition within 120 days 
after Ct-appointed examiner’s report filed with Ct 
unless Ct for good cause extends time 


B. Hearing 3 
980.08(4)(¢)) 1) Burden is on petitioner to establish criteria by clear den 
and convincing evidence a tt 
980.08(4)(c) 2) In making decision, Ct may consider rr 
v 
a. Nature and circumstances of the behavior that was A 
the basis for the petition 2 
> 


b. Person’s mental history and present mental 
condition 


ivi 


c. Where person will live and how support will be 
provided 


d. Access to treatment 


e Decision involving person who is a serious child 
sexual offender may not be based only on fact Š 
that person is proper subject for pharmacological 
treatment or t O 
in such tr 


“DEE 3) Ct may not a 
the following 


a. Person is 
and progi 
release 


b. It is substantially pre 
A si release — 


Treatm ent tl 
qualified p 


Person ¢ 
treatmen 


980.08(4)(dm)1., 4. 


980.08(4)(f) 


980.08(4)(g) 


980.08(4)(@) 

St v Thiel 

2012 WI App 48 
340 Wis. 2d 654 


Town of Mentor v St 
2021 WI App 85, TY 27- 
29, 400 Wis. 2d 138 


980.08(6m) 

St v Milw Cty 

2006 WI App 229, 1 5 
297 Wis. 2d 339 


St v Milw Cty 
2006 WI App 229, { 41 
297 Wis. 2d 339 


4) Ct shall order Cty of pe 
by DHS under § 980.105, 
submitted to DHS within 


to prep 
120 days after 


5) Ct shall direct DHS to 
release plan and submit wi 
submitted its report; for good. 
30-day extension 


thin 30 days 
cause, Ct may 


k 


because of treatment options, Ct 


6) If plan is inadequate 
ls i 5 nother plan under 


shall order DHS to prepare a 
§ 980.08(4)(f) 


7) Ct shall approve the plan if it meets the Erde oy 
treatment needs and the commu ty s salety 


C. Municipal involvement 


1) Ch 980 does not provide for municipal involvement m 


selecting placement residence 


g under 


2) Municipality is not foreclosed from intervenin 
limited circumstances 


TEN 


: a] 
person in custody 


St v Morford 
2004 WI 5, 1 56 
268 Wis. 2d 300 


St v Schulpws 

2006 WI 1, TY 89, 42-48 
287 Wis. 2d 44 

St v Sprosty 

227 Wis. 2d 316, 320, 
336-37 (1999) 


980.08(7) 


980.08(7)(2), (b) 


980.08(7)(c) 


980.08(7)(d) 


980.08(8) 


St v VanBronkhorst 
2001 WI App 190 
247 Wis. 2d 247 


St v Burris 
2002 WI App 


4) 


5) 


6) 


State may seek to modify supervised release order 


Ct must notify municipal police dept and sheriff for the 
municipality and Cty in which person will be residing, 


before release 


Although failure to locate placement for committed 
individual ordered released is a procedural-due-process 
violation, the remedy is not release. Ct may order, 
under appropriate circumstances, DHS to create a 
facility to accommodate the individual 


E. Revocation of supervised release 


1) 


2) 


3) 


DHS may detain person or petition for revocation if it 


believes that person has violated or threatened to 
violate any condition or rule of supervised release or 
that person is threat to safety of others 


DHS must submit a statement to Ct and reg 
of SPD within 72 hours after the detenti 
probable cause of detention and a petiti 
supervised relea one 4 a 


a. Person ma) 
institutional 


y 


suaLlvW 


andy 
fa UNAANE 


Wwiulaud 


980.09(1) 


980.09(1) 

St v Arends 
2010 WI 46 
325 Wis. 2d 1 
St v Hager 
2018 WI 40 
381 Wis. 2d 74 


St v Alger (In re 
Commitment of Alger) 
2013 WI App 148, T1 
352 Wis. 2d 145, affd, 
2015 WI 3, 14 

360 Wis. 2d 193 


980.09(1m) 
St v Arends 
2010 WI 46 
825 Wis. 2d 1 


980.09(2) 

St v Arends 
2010 WI 46 
325 Wis. 2d 1. 
St v Hager — 
2018 WI 40- 
381 Wis. 2d 74 — 


St v Talley 


2017 WI 21, 11 27, 35, 39 


373 Wis, 2d 610 


4. Petition for Discharge 


charge at any 
A. Committed person may petition for disc 


time 
aring unless 


B. Ct shall deny the petition witho 
the petition or the record conta ia 
Ct or jury would likely conclude added 
condition has changed so that the p ive 
meets the SVP criteria (1) as the mo 
order denying the discharge on © ; 
(2) since the date of initial commitment 5 3 
not been a previous hearing on the m 


discharge 


the persons 
o longer 
cent 


rt their respective 


i experts to suppo 
1) Parties may use exp ME 


positions. Ct may appoint examine 
§ 980.09(1m)(d) 


to petitions filed before 


2) Sec. 907.02(1) does not apply 


980.09(2) b. If Ct determines that record does not contain facts 
from which Ct or jury would likely conclude the 
person no longer meets the criteria for commitment, 
Ct shall deny the petition 


980.09(2) c. If Ct determines that the record does contain facts 3è 
from which a Ct or jury would likely conclude the ga 
person no longer meets the criteria for commitment, 

Ct shall set the matter for trial 


St v Ermers d. “Condition has changed” includes any change in the i 
meer is Ab petitioner and any change in professional > 
knowledge and research if that change could result 
in petitioner not meeting the SVP criteria 
Stv Richard (In re e. New research must be coupled with application to 
Commitment of Richard, : tf 
2014 WI App 91 ? petitioner 
353 Wis. 2d 219 
Stv Talley h A 
x f. Expert’s opinion must be based on new fact, new 


2017 WI 21, TY 34-85, 39 
373 Wis. 2d 610 


St v Schulpius 
2012 WI App 134 


A 345 Wis. 2d 351 


980.09(3) C. Trial shall be 
determinatio 


research, or new professional knowledge 


-TESTE TIE. 


se a 1) State has b 
v alley re 
pair of Talley) the person 
2015 WI App 4, 1 35 
359 Wis. 2d 522 


980.01(2) : 
St v Stephenson (In re 
Stephenson) — 
2020 WI 92, 4 2 

394 Wis. 2d 703 


PDAS) 2) If Ct or jury 
burden, the 


eae 


980.095) aa 3) Cv mad 


as met its purden, 


h 
etermine whether 


Ct shall proceed under § 980.08 to d ised release, 
commitment should be mo ifi ; ie 

unless the person waives consideration o 

§ 980.08(4)(cg) criteria 


980.09(4) 
4) If Ct or jury is satisfied tha 


ed, waiver is a 


980.09(4 y A 
2 5) If consideration of § 980.08(4)(c8) ** waiv 


denial of supervised relief 


§ 802.08 is not available. 


St v Alliso 
2010 WI ed, 103, 9 18 6) Summary judgment under 
329 Wis. 2d 129 Options are to deny petition or hold hearing 
980.095 

D. Trial Procedure 


1) Jury of 6 may be requested by DA or DOJ, whichever 
filed the petition, or by the petitioner OF petitioner s 
Atty. Jury is waived unless requested within 10 days 

after Ct’s determination that Ct or jury would likely 
conclude that person’s con ition has sufficiently 


changed 
2) Juries shall be selected and treated as in civil actions 
with the State. Tf 


3) Peremptory challenges shall begin 
1y pa challenge shall be 


j hallenge, the 


5 of the jurors 


St v Alger (In re 
Commitment of Alger) 
2015 WI 3, 14 

360 Wis. 2d 193 


Stu Bush 
2004 WI App 193 
276 Wis. 2d 806 
affd on other grds 
2005 WI 103 
283 Wis. 2d 90. 


980.11 6. Notice Concerning Release or Discharge 


d A. DHS shall notify the following if a person released 
T or discharged 


1) Victim 


= 
F 
ds 
+ 
m 


: 


2) Adult member of victim’s family, if victim died 


3) Adult member of victim’s family, if victim under 18 


TEELS) 


4) DOC 


B. Notice to be postmarked at least 7 days before 
release or discharge 


CR 51: JUVENILE/ADULT MATTERS 


l. Original Jurisdiction of Adult Court EE EE EG OR Et dl 
2. Jurisdiction by Waiver from Juvenile Court to 
Adult Court es D103 
3. Adult Court Options for Sentencing Under 
Juvenile Justice Code es ak 
4. Expunction SESDE EO eed ee ed ve N be de Ed ee ee ninin ER 51-5 
v 
1. Original Jurisdiction of Adult Court fi 
5 
EED A. “Adult,” for purposes of investigating or prosecuting 
2018 WI EL. a person who is alleged to have violated a state or 
381 Wis. 2d 522 federal criminal law or any civil law or municipal j 
ordinance, means a person who has attained 17 ' 
years of age at the time of charge 
RE eed B. Juv adjudicated delinguent and alleged to have 2 
218 Wis. 2d 52 committed offenses of battery by prisoner or assault 8 
(Ct. App. 1998) by prisoner, while placed in a Juv correctional P 
facility, a Juv detention facility or a secured 
RCCCY, or who has been adjudicated delinque t d 
and is alleged to have co ' 
$ 938.183(1)(ar) 1) Juv alleged 
§ 938.183(1)(b) 5 
St v Hinkle 
2019 WI 96 
389 Wis. 2d 1 
$ 938.183(1)(C) D. Juv alle 


Juv pre 
which Ac 


proceedi 


§ 938.183(1)(am) 


§ 938.183(1)(ar) 


$ 938.183(1m)(a) 


§ 970.032 


§ 970.032(1) 


§ 970.032(2) 
$ 971.31(13) 
St v Toliver 


198 Wis. 2d 177 
(Ct. App. 1995) 
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§ 970.032(2) 
§971.31(13) 


nitted Ist- 
E. Juv alleged to have attempted or TE ed to have 
degree intentional homicide, OY a 3a afl 
i intentiona A 
committed MA-Ae oe on or after 10th birthday 


degree reckless homic 
r any offense j 


1) Crim Ct also has jurisdiction ove 
under § 971.1201) 


F. Juvs specified in Secs. B.-E. above are subject to 
provisions of Criminal Code, including crimina 
penalties, except 

1) If Juv under age of 15, may only be held in Juv 
Juv portion of Cty jail 


detention or 


G. Determination of Adult Jurisdiction ofa Juvenile 
1) If Adult Ct determines no probable cause for an 
original jurisdiction offense, the Ct shall dismiss the 


case and discharge the Juv 


t prelim as to an 
on motion of the Juv 


s for adult 

yaiver, then it 
liction of Juv or 
only referred to as 


i 2). If Adult Ct finds probable cause a 


> s Juv proves by 


$ 938.18 2. Jurisdiction by Waiver from Juvenile Court to 
Adult Court (See Juvenile Benchbook, JV 5, Sec. 


3) 


E 
K § 938.18(1)(a) A. Juv age 14 or over alleged to have done any of the 
following 


1) Manufactured, distributed, or delivered controlled 
substance [§ 961.41(1)] 


2) Committed felony murder [§ 940.03], 2nd-degree 
reckless homicide [§ 940.06], 1st- or 2nd-degree sexual 
assault [§ 940.225(1) or (2)], taking hostages 
[§ 940.305], kidnapping [§ 940.31], burglary while 
armed or using explosive or engaging in battery 
[§ 943.10(2)], robbery by use or threat of use of 
dangerous weapon or item appearing to be dangerous 
weapon [§ 943.32(2)], or robbery of a financial 


institution [§ 943.87] 
§938.18(1)() B. Juv age 14 or over alleged to to have committed, at the 
request of or for fit of a gang [§ 9: sa 


$ 938.18(1)(c) 


Stu Pablo R i 
(Int of Pablo R) | 
2000 WI App 242 adult 
239 Wis. 2d 479 | 


StvVairinM Ky 
(In Int of Vairin M) 
2002 WI 96 

255 Wis. 2d 187 —— 


BEK Ie 


HoBao 8 EV 
2010 WI App 187 


Stu. 2O es ME RED OS RE ie 
Wessie 


‘ e to 
St o Phill: waived cas 
RE G. Adult Ct must remand all counts of o waive any & 


2014 WI 3 
352 Wis. SAUS Juvy Ct if Juv Ct lacked competency t 


count 


8. Adult Court Options for Sentencing Under 


Juvenile Justice Code 


EMG Forma Ge oot A. If Criminal Ct does not reverse waive Juv, but Juv 
found to have committed lesser or joined offense 


(but not offense giving Criminal Ct original ice 
jurisdiction to which it was joined), Crimina 


shall find Juv delinquent and impose Juv 
disposition if any of following apply 


R OL 1) Criminal Ct finds Juv committed lesser offense or 
joined offense that is NOT 


a. Violation of § 940.20(1) or (2m) or § 946.63 [battery 
by prisoner, battery to aftercare agent, or assault by 
prisoner] “under circumstances described in 

§ 938.183(1)(a),” 


tempted 1st-degree 


$ 938, 183(1m)(c)2, 


a. Violation of § 940.20(1), (2m), or § 946.43 “under 
circumstances described in $ 938.183(1)(a),” that is 
an attempt to violate § 940.01 or a violation of 
§ 940.02 or § 940.05 “under circumstances described 


in § 938.183(1)(am)” or 


b. A “waivable offense,” but Criminal Ct determines, 
after a consideration of the waiver criteria under 
$ 938.18, that Juv has proved by clear and 
convincing evidence it would be in best interests of 
Juv and public to find him/her delinquent and 


impose Juv disposition 


c. Example: 14-year-old Juv accused of 1st-degree 
intentional homicide, but found guilty of 2nd-degree 
intentional homicide 4 


4. Expunction 


$938.355(4m) A. 17-year-old’s right to request expunction of 
delinquency adjudications 
under § 48.12, 1993 Stats., 01 


